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DEQ S ON ON RV BEW
O March 4, 1991, the Agricultural Labor Rel ations Board

(Board) certified Comte de Canpesi nos Lhidos (GJJ)) as the exclusive
col | ective bargaining representati ve of the enployees in the unit at issue
inthis case. (QQJ and Mnterey Mishroons, Inc. (Enpl oyer) entered into a
five-year collective bargai ning agreenent, expiring on March 29, 1997.
March 29, 1994, the Uhited FarmVWrkers of Arerica, AFL-QO (UFW filed its
petition for an el ection herein.

The Acting Regional Drector dismssed the UFWs
petition on April 1, 1994, as untinely, because of the continuing
col l ecti ve bargai ni ng agreenent covering the unit. The Acting Regi onal

Drector determned that the petition was barred by



Labor Code section 1156. 7 (b)1 and did not neet the conditions set forth in
section 1156.7(d), governing the filing of petitions by |abor
organi zati ons where anot her |abor organization has a contract in effect.
The UFWrequest ed review of the Acting Regional Drector's
dismssal on April 4. 2 The UFWar gues that section 1156.7 of the ALRA nust
be construed consistently wth contract bar rules set forth in decisions
of the National Labor Relations Board (NLRB) . The general NLRBrule is
that when the contract duration is three years or |onger, a 30-day
"w ndow" period begins 90 days prior to the last day of the third year,
foll oned by a 60-day "insul ated” period in which no petitions nay be
filed. The UFWclains that "in certain circunstances the NLRB noves t he
open period to occur sooner than the 90 days prior to the end of the third
year." By extension, the UWFWargues that the ALRA' s statutory contract
bar rules permt an el ection petitionto be filedinthe third year of a
contract irrespective of its duration.
The Enpl oyer argues that the petition should be
dismssed as untinely under section 1156.7(d), dealing wth rival union
petitions. Section 1156.7(d) provides that the petitioning rival union
nust show that an existing contract expires wthin 12 nonths of the filing

of the petition. GJJ contends that the

1 Sections of the Agricultural Labor Relations Act (ALRAY), Labor

Gode sections 1140 et seq., wll be referred to herein as section,
fol l oned by the appropriate nunber.

2 Al dates herein are in 1994, unl ess ot herw se stat ed.
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UFWs petition can only be tinely if filed after the third year
of the existing contract.
Anal ysi s

Section 1156. 7(b) provides that a collective bargai ni ng
agreenent executed by an enpl oyer and a union that has been certified by
the Board shall be a bar to a petition for an election for the termof the
agreenent, but that in any event, the bar shall not exceed three years.
Section 1156. 7(b) conditions its bar effect upon the contract being in
witing and covering substantial terns of enpl oynent.

Section 1156.7(c) deals wth petitions filed by
enpl oyees to decertify the union that has been certified as their
representative while the certified union and the enpl oyer have a contract
in effect between them

Section 1156. 7(d) governs petitions filed by unions where
another union is certified by the Board and where the incunbent union has a
contract wth the enpl oyer that has not expired. This is the situation
before us in this case. The petitioning union nust allege that section
1156. 7(d)(3) is satisfied. Section 1156.7(d)(3) provides that the
certified union's collective bargai ni ng agreenent "woul d ot herw se bar the
holding of an election and that this agreenent wll expire wthin the next
twel ve nont hs. "

V¢ believe that section 1156.7(d), which provi des an open
period during the |ast year of an existing contract during which petitions

nay be filed, nust be read in conjunction wth
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section 1156. 7(b), which provides that a contract may bar an el ection for
a naxi numperiod of three years. Taken together, an existing contract
wll bar an election for up to three years, wth the bar period expiring
at the start of the last year of the contract. If the contract is four
years or longer in duration, the bar period ends, and the open peri od
begins, at the start of the fourth year, and continues until the end of
the contract. Unhder no circunstances, however, nay this contract bar
exceed three years. Hence, although a contract nay exceed four years
duration, a petition may be filed after the three year bar period; that
is, at the beginning of the fourth year of the contract.

Wil e the Board is bound by section 1148 to fol | ow appl i cabl e
precedents of the National Labor Relations Act (NLRA), the Board is first
and forenost bound by the | anguage of the ALRA Were the ALRA differs
fromNLRA precedent, the forner and not the latter is controlling. For
this reason, we decline to incorporate whol esal e the NNRB s contract bar
rules into our reading of section 1156. 7. 3

This construction is consistent wth Cadiz v. ALRB (1979) 92
Cal . App. 3d 365 [155 CGal . Rotr. 213]. The court in Cadiz

° The critical distinction between the NLRB contract bar and the
| anguage of section 1156.7 is the NLRB s express rule that contracts of a
duration in excess of three years are treated for contract bar purposes as
if they were of three years duration. However, section 1156.7 contai ns no
| anguage that can be construed as pl acing such a restriction on contracts
in excess of three years. The only qualification expressed i n section
1156. 7(b) is that the barring effect of a contract upon el ection petitions
cannot exceed three years.
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specifically rejected the Board s effort to inport the NLRB case | aw
concept of an open period of thirty days before the end of a collective
bar gai ni ng agreenent, holding that only the statutory one year period
before the expiration of the contract stated in section 1156. 7(c) coul d
define when decertification petitions could be filed during the termof a
col | ecti ve bargai ni ng agreenent .

The contract in this case was executed on March 27, 1992. By
operation of section 1156.7(d) alone, its expiration date, March 29, 1997,
would result in an open period for filing of petitions begi nning March 30,
1996. However, because of the naxi numthree year bar inposed by section
1156. 7(b), the period for filing petitions woul d coomence on March 28,
1995. Ve, thus, give effect to both the | anguage of section 1156. 7(d),
which requires the rival union to allege that the contract in force
between the certified union and the enpl oyer wll expire wthin one year,
and the | anguage of section 1156. 7(b), which provides that in no event
shal | a petition be barred for nore than three years. V¢ therefore
sustain the Acting Regional Director's dismssal of the petitioninthis
case.

DATED My 3, 1994

SR

BRICE J. JANA@AN C(hairnan

2 j‘hﬁ ‘ﬁ?:z’#w i
| VONE RAVCS R CHARDSON Menber

LINDA A FR QK Menber

20 ALRB No. 5



CASE SUMARY

MINTEREY MUSHROOMVB, | NC Case No. 94-RG 3-SAL
(Whi ted Farm VWrkers of 20 AARB No. 5
Arerica, APL-A QO

Backgr ound

h March 27, 1992, the Enpl oyer and the certified union, Comte de

Canpesi nos Lhidos (G3Q) entered into a five year collective bargai ni ng
agreenent expiring March 29, 1997. n March 29, 1994, the Lhited Farm
VWrkers (URW filed a rival union petition. Q1 April 1, 1994, the Acting
Regional Drector dismssed the petition as untinely, finding that the Act
i nposes a contract bar until the final year before the contract expires,
and in any event not to exceed a period of three years.

The UFWappeal ed, contendi ng that where a col |l ecti ve bargai ni ng agr eenent
is in effect, an open period for the filing of petitions nust be provi ded
before the end of the bar period, consistent wth contract bar precedent
of the National Labor Relations Board.

Boar d Deci si on

The Board sustained the Acting Regional Drector's dismssal of the
petition. Section 1156.7(b) prohibits any contract bar period from
extendi ng beyond three years. |If a collective bargai ning agreenent is
currently in effect, section 1156.7(d)(3) requires rival unions to allege
intheir petitions that the contract wll expire wthin one year. The
Board, reading 1156. 7(b) and (d) together, found that contracts of any
length | ess than four years bar a petition for their duration | ess one
year. ontracts of four years or longer bar a petition for a period of
three years. Uhder Cadiz v. ALRB (1979) 92 Cal . App.3d 365 [155 Cal . Rotr.
213], the Board is precluded fromrelying on NLRB precedent where the
Ibangualge of section 1156.7 differs fromthe NLRB s case | aw based contract
ar rules.

This case summary i s furnished for information only, and is not an
official statenent of the case, or of the ALRB.



